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（execution）的总括性术语。除非另有说明，本章将遵循舒勒教授的观点，将 enforcement 和 execution 作为同义词理解。Schreuer，
note 1，at 1124. 在美国，执行裁决绝对不存在，原告只可以根据《ICSID 公约》《纽约公约》或《巴拿马公约》获得裁决的确认；22 
USC s 1650a； 9 USC ss 201 et seq； 9 USC ss 301 et seq.承认裁决的法院对裁决作出相应判决，然后就可以对被告的财产进行执行。
[5]　H. Fox, The Law of State Immunity （2nd edn，2008） 599, 601-4; Schreuer, note. 3, 126.
[6]　See e.g. G.R. Delaume, ‘ICSID Arbitration and the Courts’, 77 American Journal of International Law （1983） 784.
[7]　H. Fox, ‘State Immunity and the New York Convention’, in E. Gaillard and D. di Pietro (eds), Enforcement of Arbitration Agreements 































[8]　Schreuer, note 3, 125.
[9]　S. Sucharitkul, Commentary to ILC Draft Articles, Article 18, para 1, C/AN.4/L/452/ Add 3.
[10]　UNCTAD, Investment Promotion Provisions in International Investment Agreements, UNCTAD/ITE/IIT/2007/7 (7 February 2008) 
3.（截至 2006 年年底，双边投资协定的数量为 2573 个）
[11]　Convention on the Recognition and Enforcement of Arbitral Awards (1958), 21 UST 2517; 330 UNTS 3（以下简称《纽约公约》）.《美
洲国家间商事仲裁公约》（即《巴拿马公约》）是一项由 17 个缔约国组成的美洲组织公约。14 ILM (1975) 336; <http://www.sice.
oas.org/ dispute/comarb/iacac/iacac2e.asp>. 美国法院在适用法律时，《巴拿马公约》将优先于《纽约公约》适用，除非当事双方另
有协议。9 USC s 305 (2008). 然而，它的规定大体上反映了《纽约公约》的规定，笔者就不在此单独论述。
[12]　Convention on the Settlement of Investment Disputes between States and Nationals of Other States, (1966), 575 UNTS 159, Article 54
（以下简称《ICSID 公约》）.
[13]　ICSID Convention, note 12, Articles 54(3), 55. 
[14]　Fox, note 5, at 604-9; see also Delaume, note 6, at 797（此处阐述了法国（截至 1983 年）允许对商业财产执行的新趋势，但原告
要承担举证责任，证明该财产确实是商业性的）and 800（此处注意到世界主要金融中心所在国的执法情况下限制性豁免理论
的普遍趋势）；A.F.M. Maniruzzaman, ‘State Enterprise Arbitration and Sovereign Immunity Issues: A Look at Recent Trends’, 60(3) 
Dispute Resolution Journal (August-October 1985) 1, 4; J. Crawford, ‘Execution of Judgments and Foreign Sovereign Immunity’, 75 



























裁决是依据《ICSID附加便利规则》（ICSID Additional Facility Rules）作出的情况下，《纽约公约》仍可被
适用，以便于裁决的承认与执行。
《ICSID公约》第 54条第 1款的内容涉及裁决的承认和裁决中金钱给付义务的执行。裁决的承认往往
是裁决执行的前一步，也是确认裁决具有既判力（res judicata）的一步。[20]第 54条第 2款规定了东道国必须
制定且投资者须遵守的有关裁决在东道国法院获得承认或执行的程序公平规则（formal procedures）。最后，
[15]　Schreuer, note 3, at 125.
[16]　Article 53(1) ICSID Convention.
[17]　See eg J. Crawford, ‘Treaty and Contract in Investment Arbitration’ , 24 Arbitration International (2008) 351, 合同项下的诉求和反诉
可能会在适当的措辞下被引入双边投资条约。 A.K. Hoffmann, ‘Counterclaims by the Respondent State in Investment Arbitrations: 
The Decision on Jurisdiction over Respondent's Counterclaim in Saluka Investments B.V. v. Czech Republic’, SchiedsVZ, No. 6 (2006) 
317; A.K. Bjorklund, ‘Mandatory Rules of Law in Investment Arbitration’, 18 American Review of International Arbitration (2007) 175, 
195, 199.
[18]　Article 54(1) ICSID Convention.






























个别国家也可能试图影响外国政府的行为。例如美国的 1961年《对外援助法》（the 1961 Foreign Aid 
Act）以及 1994年《赫尔姆斯修正案》（Helms Amendment），这两个法律文件要求限制对那些“针对美国人
[21]　Article 54(3) ICSID Convention.
[22]　Schreuer, note 1, at 1121–4.
[23]　Ibid, at 1140.
[24]　Article 55 ICSID Convention.
[25]　Schreuer, note 1, at 1145, citing Aron Broches,‘The Convention on the Settlement of Investment Disputes between States and Nationals 
of Other States’, 136 Recueil des Cours (1972) 331, 403; Delaume, note 6, at 800, 该解决方案存有缺憾，但这也是因为国家间不可
避免地“对执行豁免的含义和范围缺乏共识”。
[26]　S. Alexandrov, ‘Enforcement of ICSID Awards: Articles 53 and 54 of the ICSID Convention’, Chapter 18, in this volume; Schreuer, 
note 1, at 1087.
[27]　Schreuer, note 1, at 1087–8, 1142; Alexandrov, note 26, at 327–8.
[28]　Article 27 ICSID Convention.





















[30]　US Foreign Aid Act of 1961，22 USC s 2370a（a）（1）（A），（a）（2）（B）. 最初通过的法律被称为《希肯卢柏第一修正案》（First 
Hickenlooper Amendment），该修正案是以其主要起草者之一的一位参议员命名的。参议员希肯卢柏（Hickenlooper）可能让人们
更为熟知的是《希肯卢柏第二修正案》（Second Hickenlooper Amendment），该修正案规定，国家行为原则不会阻止美国法院根据
国际法对外国财产进行征收，除非总统认为法院对此案的审理不利于美国的外交政策利益。22 USC s 2370（e）（2） （2008）.
[31]　22 USC s 2370a（a）（2）. “美国人”是指任何美国公民或公司以及至少 50％由美国公民实际拥有的合伙企业或协会。Ibid，（h）.
[32]　22 USC s 2370a（c）. 虽然法律没有明文规定如果诉讼（仲裁）请求在三年内还未得到解决，根据《外国援助法》（Foreign 
Assistance Act）将禁止资金援助，但是这其实就是条款的本义。
[33]　22 USC s 2370a（b）. 美国以其所占股份而获得的权利任命了世界银行董事会中的一位执行董事。该执行董事同时还是国际金
融公司董事会的成员。世界银行董事会共有 24 位执行董事，其中 19 位由选举产生。这种选举的形式是为了平衡和确保选举具
有广泛的地域代表性。<http://tinyurl.com/r5bgu>. 因此，美国选任的执行董事仅仅通过投票反对影响资助决定结果的能力是有
限的。
[34]　See e.g. J. Neuhaus, ‘Current Issues in the Enforcement of International Arbitration Awards’, 36 University of Miami Inter-American 
Law Review (2004) 23, 24; W.W. Park and A.A. Yanos, ‘Treaty Obligations and National Law: Emerging Conflicts in International 
Arbitration’, 58 Hastings Law Journal (2006) 251, 257.
[35]　截至2008年10月11日，这一数字是准确的。具体的缔约国名单详见：<http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/ 
NYConvention_status.html>.








[37]　A. Jan van den Berg, The New York Arbitration Convention of 1958: Towards a Uniform Judicial Interpretation （1981） 277–82.




















于 1976年美国《外国主权豁免法》（US Foreign Sovereign Immunities Act，FSIA）。[44]随后，英国 [45]、澳大
利亚 [46]等国相继进行了国家豁免立法，这对于普通法系国家来说是一个反常的现象。然而，同时期的大
陆法系国家对国家豁免问题没有制定成文法，而是通过逐案审判来发展国家豁免的法律规则。[47]此外，关
于国家豁免的国际公约共有两个，而生效的却只有一个。《欧洲国家豁免公约》（The European Convention 
on State Immunity）被 8个国家批准，[48]《联合国国家及其财产管辖豁免公约》（The UN Convention on 
Jurisdictional Immunities of States，《联合国公约》）虽然在 2004年 12月 2日经联合国大会通过，[49]但是尚
[39]　Toope, note 38, at 141.
[40]　Fox, note 7, at 836-7.
[41]　Toope, note 38, at 146-8; A. Jan van den Berg, ‘Some Recent Problems in the Practice of Enforcement under the New York and ICSID 
Conventions’, 2 ICSID Review–Foreign Investment Law Journal (1987) 439, 450; V.O. Orlu Nmehielle, ‘Enforcing Arbitration Awards 
under the International Convention for the Settlement of Investment Disputes (ICSID Convention)’ , 7 Annual Survey of International 
and Comparative Law (2001) 21, 35.
[42]　近期英国法院的商事法庭对这些不同的立场进行了讨论，see Orascom Telecom Holding SZE v Republic of Chad, [2008] EWHC 
1841 (Comm).
[43]　Schreuer, note 3, at 4.
[44]　Foreign Sovereign Immunities Act of 1976, Pub L 94–583, codified at 28 USC ss 1602 et seq.
[45]　State Immunity Act 1978, 17 ILM (1978) 1123.
[46]　Foreign State Immunities Act 1985, 8 Australian Yearbook of International Law (1983) 71.
[47]　Schreuer, note 3, at 4; See also J. Crawford, ‘Australian Legislation on Foreign State Immunity’, in id, International Law As An Open 
System (2002) 453, 这其中列举了另外一些对国家豁免立法的国家，包括了南非、加拿大和新加坡。
[48]　European Convention on State Immunity (1972), ETS No. 74.
[49]　United Nations Convention on Jurisdictional Immunities of States and their Property, General Assembly Resolution 59/38 (2 December 
2004). See generally D.P. Stewart, ‘The UN Convention on Jurisdictional Immunities of States and their Property’, 99 American 























CMS公司诉阿根廷案（CMS Gas Transmission Company v. The Argentine Republic）是阿根廷所涉的投
资仲裁系列案件之一，其撤销程序在 2007年 9月终止。[60]尽管阿根廷的新闻媒体报道，一旦特设委员会作
出否定的撤销决定，阿根廷最高法院就会审查 ICSID裁决的合宪性，或者阿根廷政府将根据阿根廷 -美国
[50]　Article 23 European Convention, note 48; Article 19 UN Convention, note 49.
[51]　Article 19(c); Article 21（这些条款明确了永远不会被强制扣押的财产类型）UN Convention, note 49. 根据各法典和普通法，联合
国和其他国际组织享有对诉讼和执行的绝对豁免。
[52]　Crawford, note 47, at 458, 460, 462.
[53]　A. Reinisch, ‘European Court Practice Concerning State Immunity from Enforcement Measures’, 17 European Journal of International 
Law (2006) 803, 813–17; A. Atteritano, ‘Immunità dalle misure esecutive e cautelari’, in N. Ronzitti and G. Venturini (eds), Le 
Immunità Giurisdizionali Degli Stati e Degli Altri Enti Internazionali (2008).
[54]　Atteritano, note 53, at 235-47.
[55]　关于各国的实践，有学者对欧洲各国的国家豁免实践进行过精彩的综述 , see Reinisch, note 53. 有关国家豁免的实践的调研 , see 
D. Chamlongrasdr, Foreign State Immunity and Arbitration (2007).
[56]　Benvenuti & Bonfant SARL v Congo, Tribunal de grande instance de Paris, 13 January 1981, 108 Journal du Droit International (1981) 
365; LETCO v Liberia, 650F Supp 73 (SDNY 1986); SOABI v Senegal, Cour d'appel Paris, 5 December 1989, 117 Journal du Droit 
International (1990) 141; AIG Capital Partners, Inc and CJSC Tema Real Estate Company (US) v Republic of Kazakhstan, [2005] 
EWHC 2239 (Comm).
[57]　此外，非因经济危机而采取其他政府措施也构成了对阿根廷提出索赔的依据。
[58]　CMS Gas Transmission Company (US) v The Argentine Republic, ICSID Case No. ARB/01/08, Decision on Argentine's Republic's 
Request for a Continued Stay of Enforcement of the Award, 1 September 2006; Enron Corporation and Ponderosa Assets, LP v The 
Argentine Republic, ICSID Case No. ARB/01/3, Decision on Request for continued Stay of Enforcement, 7 October 2008.
[59]　Article 52(5) ICSID Convention.






























[61]　M. Friedman, I. Laird, E.J. Mathieu, S. Michaels, K. O’Gorman, D.W. Prager, A. Sabater. and B.H. Sheppard Jr, ‘International 
Arbitration’, 41 International Lawyer (2007) 251, 275-6; CMS Gas Transmission Company (US) v The Argentine Republic, ICSID 
Case No. ARB/01/08, Decision on the Argentine Republic's Request for a Continued Stay of Enforcement of the Award, 1 September 
2006; C.E. Alfaro and P. Lorenti, ‘Argentina v. ICSID, Unconstitutionality of the BITS and ICSID Jurisdiction: The Potential New 
Government Defenses Against the Enforcement of the ICSID Arbitral Award: Issues that May Subject the Award to Revision by the 
Argentine Judiciary’, 2(3) Transnational Dispute Management (2005); C.E. Alfaro, ‘Argentina: ICSID Arbitration and BIT Challenged 
by Argentine Government and its Supreme Court’, 1(4) Transnational Dispute Management (2004); C.L. Goodman, ‘Uncharted Waters: 
Financial Crisis and Enforcement of ICSID Awards in Argentina’, 28 University of Pennsylvania Journal of International Economic Law 
(2007) 449, 469.
[62]　CMS, Decision on Stay of Enforcement, note 61, at para 28.
[63]　Ibid, para 50.
[64]　Siemens v Argentina, ICSID Case No. ARB/02/8, US Department of State Letter (1 May 2008).
[65]　Ibid.
















第 53 条和第 54 条所作的解释是善意解释。鉴于此，特设委员会决定给阿根廷 60 日（自 2008 年 10 月

















[70]　Enron Corporation Ponderosa Assets, LP v The Argentine Republic, ICSID Case No. ARB/01/3, Annulment Proceeding, Decision on the 




[74]　Compañía de Aguas del Aconquija SA and Vivendi Universal SA v The Argentine Republic, ICSID Case No. ARB/97/3 （撤销程序）, 
Decision on the Argentine Republic's Request for a Continued Stay of Enforcement of the Award rendered on 20 August 2007 （《ICSID














份公司（Kammenij Ostrov Company，KOC）。1991年年底，GUVD和 KOC签署了一项《财产转让行为》（Act 





















[77]　K. Hobér, ‘Investment Arbitration in Eastern Europe: Recent Cases on Expropriation’, 14 American Review of International 
Arbitration (2003) 377, 389.
[78]　Ibid, 389.
[79]　D. Crawford,‘Businessman v. Kremlin: War of Attrition’, The Wall Street Journal Online, 6 March 2006.
[80]　Hobér, note 77, at 392.
[81]　Franz Sedelmayer v The Russian Federation (UNCITRAL), 2 Stockholm International Arbitration Review (2005) 38, 56-7, 63-73.
[82]　S. Kröll and J. Griebel, ‘To Pierce or not to Pierce the Veil’, 2 Stockholm International Arbitration Review (2005) 37, 95x.
[83]　S. Kröll and J. Griebel, ‘To Pierce or not to Pierce the Veil’, 2 Stockholm International Arbitration Review (2005) 37, 95x.
[84]　F.J. Sedelmayer, ‘Sedelmayer v. Germany, European Court of Human Rights’, 2 Transnational Dispute Management (2005) 30, 30.
[85]　Kröll and Griebel, note 82, at 96.




司（Dresdener Bank AG）、VTB银行德国公司（VTB Bank Deutschland AG）和德意志银行股份有限公司



























[87]　M. Kirby, ‘German Court Freezes Russian Government Account in Asset Claim’, World Markets Research Centre, 13 October 2006; F.J. 
Sedelmayer, ‘Franz J. Sedelmayer v. The Russian Federation: The Tribulations of an Arbitral Award Winning Party’, 3 Transnational 
Dispute Management (2006) 39; S. Shuster, ‘German Court Rules Against the Kremlin’, The Moscow Times, 12 October 2006.
[88]　‘Kremlin Says Ruling on Soviet Trade Mission in Cologne Illegal’, Ria Novosti, 21 March 2008, LEXIS 7023955.
[89]　‘Russia Loses Compensation Case’, The Moscow Times, 7 March 2006.
[90]　‘Kremlin says Ruling on Soviet Trade Mission in Cologne Illegal’, RIA Novosti, 21 March 2008.
[91]　David Crawford, Moscow Pays a Debt–At Last, Wall St. J. (18 Dec. 2008). 俄罗斯试图阻止拍卖，但失败了。See eg German Supreme 
Court IX ZR 64/08 (Bundesgerichtshof); City Court Cologne 093 K 029/06 (Amtsgericht Köln).
[92]　Crawford, note 91.
[93]　D. Brian King and A.J. Benjamin, ‘Enforcing Foreign Arbitral Awards under the New York Convention: Jurisdiction over Party or its 





























[95]　Argentine Republic v Amareda Hess Shipping, 488 US (1989) 428, 434. See also 28 USC s 1602 （“外国国家对豁免权的主张今后应
由美国联邦法院和各州法院根据本章规定的原则来决定”）; s1604 （“除本章第 1605 条至第 1607 条规定外，外国国家应免受联
邦法院和各州法院的管辖”）。
[96]　以下是关于最近一次最高法院对 FSIA 的范围及其与国际法的关系的一个有趣的描述 , see A.K.A. Greenawalt, ‘Foreign Sovereign 
Immunities Act: Supreme Court Upholds New York City Action for Tax Liens against UN Missions’, 11(22) ASIL Insight, 28 August 
2007.
[97]　28 USC s 1605(a)(6).
[98]　See note 107-108.
[99]　International Shoe Co v Washington, 326 US (1945) 310, 316.
[100]　Cal Code Civ Pro, s 410.10 (2008).
[101]　Federal Rule Civil Procedure 4(k)(2)（如果被告在整体上与美国有“最低限度的联系”，法院就可以行使管辖权）。
[102]　Glencore Grain Rotterdam BV v Shivnath Rai Harnarain Co, 284 F 3d 1114, 1126-7 (9th Cir 2002); Base Metal Trading Ltd v OJSC 
‘Novokuznetsky Aluminum Factory’, 283 F 3d 208, 215–16 (4th Cir 2002).
[103]　Federal Rule of Civil Procedure, 12(g); 12(h)(1). 外国被告最近试图在案件开始后大约一年时间内对 FSIA 项下的送达传票的适
当性提出质疑。并且，在这期间外国国家积极提起诉讼。对此，法院认为被告放弃了提出异议的权利。Democratic Republic of 
Congo v FG Hemisphere Associates, 508 F 3d 1062, 1064–5 (DC Cir 2007).
[104]　Federal Rule of Civil Procedure, 12(h)(3).




























作为判决执行的依据。”[116]因此，审理贝斯金属贸易（Base Metal Trading）案和嘉能粮食（Glencore Grain）案
[106]　Flowers,‘Jurisdiction of United States Courts Against Foreign States’, HR No. 94–1487 (1976) at 13.
[107]　28 USC s 1605(a)(6).
[108]　K. Halverson, ‘Is a Foreign State a “Person”? Does it Matter? Personal Jurisdiction, Due Process, and the Foreign Sovereign 
Immunities Act’, 34 New York University Journal of International Law and Policy (2001) 115, 123.
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Association’, 40(1) The Arbitration Journal (1985) 24.
[110]　Base Metal Trading, Ltd v OJSC ‘Novokuznetsky Aluminum Factory’, 283 F 3d 208 (4th Cir 2002); Glencore Grain Rotterdam v 
Shivnath Rai Harnarain Co, 284F 3d 1114 (9th Cir 2002); Base Metal Trading Ltd v OJC ‘Novokuznetsky Aluminum Factory’, 47 Fed 
Appx 73 (3d Cir 2002); cf Dardana Ltd v A.O. Yuganskneftegaz, 317 F 3d 202 (2d Cir 2003).
[111]　Monegasque de Reassurances SAM v NAK Naftogaz of Ukraine, 311 F 3d 488 (2d Cir 2002).
[112]　Park and Yanos, note 34, at 296–7.
[113]　Ibid, 286–7. 派克（Park）教授和亚诺斯（Yanos）先生也提出了其他的法学理论，他们认为可以适用《纽约公约》中的条款，例如
其中关于禁反言的规定。
[114]　Shaffer v Heitner, 433 US 186 (1977).
[115]　See generally L. Silberman, ‘Shaffer v. Heitner: The End of an Era’, 53 New York University Law Review (1978) 33.
[116]　L. Silberman, ‘International Arbitration: Comments from a Critic’, 13 American Review of International Arbitration (2002) 9, citing 





























[117]　Republic of Argentina v Weltover, Inc, 504 US 607, 619–20 (1992); cf Texas Trading & Milling Corp v Republic of Nigeria, 647 F 2d 
300, 308 (2d Cir 1981), 根据正当程序条款认定外国国家是一个“人”（person）。
[118]　Price v Socialist People's Libyan Arab Jamahiriya, 294 F 3d 82, 95–9 (DC Cir 2002).
[119]　Frontera Resources Azerbaijan Corporation v State Oil Company of the Azerbaijan Republic, 479 F Supp 2d 376 (SDNY 2007), 
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正当程序条款进行保护。S & Davis Int'l, Inc v Yemen, 218 F 3d 1292 (11th Cir 2000).
[120]　对比一下 TMR Energy Ltd v State Property Fund of Ukraine, 411 F 3d 296, 302–02 (DC Cir 2005) 与 Cruz v United States, 387 F 
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[122]　28 USC s 1610(a).
[123]　See eg T.G. Nelson and J. Bédard, ‘The President’s Plane is Missing’, International Financial Law Review (August 2008).

















State Immunity and the Enforcement of Investor-State Arbitral Awards
Andrea K. Bjorklund
Abstract: This chapter begins by describing the regimes set forth for the enforcement of awardsunder the ICSID 
Convention and under the New York Convention. Though the routeseach prescribes are different，each refers the 
prevailing party in a dispute to themunicipal legal system（s） of State parties to the treaties in the event of a losing 
party’srefusal to pay an award. Successful investors in investment arbitrations governedby either regime can thus 
run into difficulties in attempts to recover assets that areprotected by municipal laws on sovereign immunity with 
respect to execution. Thechapter illustrates the pitfalls investors can face both because of the protectionsStates 
enjoy due to State immunity and the complexity of the interaction between theNew York Convention and 
municipal State immunity laws. It serves to demonstrateProfessor Schreuer’s prescience with respect to the 
perennially intractable nature ofState immunity with respect to enforcement.
Keywords: enforcement; ICSID Convention; New York Convention; Foreign Sovereign Immunities Act; 
investment arbitration
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